VERO BEACH UTILITIES COMMISSION MEETING
TUESDAY, JUNE 14, 2022 - 9:30 A.M.
CITY HALL, COUNCIL CHAMBERS, VERO BEACH, FLORIDA
AGENDA
1.

CALL TO ORDER

2.

APPROVAL OF MINUTES
A)

May 10, 2022

3.

PUBLIC COMMENT

4.

NEW BUSINESS
A)

5.

OLD BUSINESS
A)

6.

8.

Continuing Discussion on the objections to Florida Department of
Environmental Protection Indian River Lagoon Basin Management
Action Plan – Mr. Matt Mitts, Director of Public Works and Mr. Rob
Bolton, Water and Sewer Director

CHAIRMAN’S MATTERS
A)

7.

Discussion of Setting Future Agendas – Mr. Monte Falls, City Manager

Discussion of Meeting Frequency

MEMBER’S MATTERS
A)

Update on Progress Meeting the Requirements of SB712 – Clean
Waterways Act – Mr. Rob Bolton, Water and Sewer Director –
Requested by Mrs. Judy Orcutt

B)

Update on Stormwater Outfalls – Mr. Matt Mitts, Public Work’s
Director – Requested by Mrs. Judy Orcutt

C)

Copper Pipe Corrosion Update – Rob Bolton, Water and Sewer
Director – Requested by Mr. Mark Mucher

D)

Update on the Town of Indian River Shores verses the City of Vero
Beach – Ms. Jenny Flanigan, Assistant City Attorney – Requested by
Mr. Bill Eggers

ADJOURNMENT

This is a Public Meeting. Should any interested party seek to appeal any decision made by
the Commission with respect to any matter considered at such meeting or hearing, he will
need a record of the proceedings and that, for such purpose he may need to ensure that a
record of the proceedings is made, which record includes the testimony and evidence upon

which the appeal is to be based. Anyone who needs a special accommodation for this
meeting may contact the City’s Americans with Disabilities Act (ADA) Coordinator at
978-4920 at least 48 hours in advance of the meeting.

VERO BEACH UTILITIES COMMISSION MINUTES
TUESDAY, MAY 10, 2022 - 9:30 A.M.
CITY HALL, COUNCIL CHAMBERS, VERO BEACH, FLORIDA
PRESENT: Chairman, Jane Burton; Vice Chairman and Indian River Shores
Representative, Bob Auwaerter; Members: Bill Eggers, John Sanders, Mark Mucher and
Member at Large, JT Mooney Also Present: Water and Sewer Director, Rob Bolton;
Assistant City Attorney, Jenny Flanigan and Deputy City Clerk, Sherri Philo
Excused Absence: Judy Orcutt
1.

CALL TO ORDER

The Chairman called today’s meeting to order at 9:30 a.m. and the Deputy City Clerk
performed the roll Call.
2.

APPROVAL OF MINUTES
A)

March 8, 2022 – Regular Meeting

Mr. Eggers made a motion to approve the minutes of the March 8, 2022 regular
Utilities Commission meeting. Mr. Mooney seconded the motion and it passed
unanimously.
B)

April 18, 2022 – Special Call Meeting

Mr. Eggers made a motion to approve the minutes of the April 18, 2022 Special Call
Utilities Commission meeting. Mr. Mooney seconded the motion and it passed
unanimously.
3.

PUBLIC COMMENT

None
4.

NEW BUSINESS

Mr. Auwaerter referred to the three (3) items listed under Member’s Matters on today’s
agenda. He asked did a specific member request them.
Ms. Sherri Philo, Deputy City Clerk, reported that there was a request from Mrs. Orcutt to
place some items on the agenda.
Mr. Auwaerter questioned so all three (3) items were from Mrs. Orcutt.
Mr. Rob Bolton, Water and Sewer Director, reported that item 7-C) Copper Pipe Corrosion
Update was requested by Mr. Mucher.
Mr. Auwaerter suggested that in the future it should be listed on the agenda what member
requested the item.
Ms. Jenny Flanigan, Assistant City Attorney, asked is that the pleasure of the Commission.
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Mrs. Burton asked Mr. Auwaerter if he was making that his motion.
Mr. Auwaerter made that a motion (that the member’s names are to be listed on the
agenda under their item). Mr. Mucher seconded the motion and it passed
unanimously.
5.

OLD BUSINESS
A)

Discussion on the Mainland STEP System Project and Septic Policy

Mr. Bolton gave a brief update on where they were regarding the STEP System on the
mainland. He reported that years ago the City installed all the lines on the mainland that
were inside the City limits. They sent out letters for a portion of the mainland. Last
summer they held a meeting with the homeowners for about half of the mainland. They
did not do the other half of the mainland because they have had some supply chain issues
with the STEP equipment.
Mr. Mooney asked how many orders did they get for new installation.
Mr. Bolton said under normal years when they are not promoting the Step up and Save
program they would have about 75 to 90 installations per year. When they are promoting
the Step up and Save program they get about 150 to 180 installations per year.
B)

Continuing Discussion on the objections to Florida Department of
Environmental Protection Indian River Lagoon Basin Management
Action Plan – Mr. Matt Mitts, Director of Public Works and Mr. Rob
Bolton, Water and Sewer Director

Mr. Bolton reported that he and Mr. Matt Mitts, Public Works Director, have been working
on a draft Resolution to take to the Legislative Delegation to request that they look at the
BMAP and the total maximum daily load (TMDL) program to possibly add in some
penalties to cities and communities that don’t uphold their part of the requirements. Once
the Resolution is completed staff would be bringing it before the Utilities Commission for
their recommendations to the City Council.
The Chairman opened public comments on the items just discussed.
Mr. Keith Drewett referred to item 5-A) Discussion on the Mainland STEP System Project
and Septic Policy. He noted that there was a specific issue that Mrs. Orcutt discussed at
their last meeting, which was tabled to today’s meeting. He suggested that the Commission
again table this item to their next meeting. He said the discussion was regarding a date
certain for connection and whether the Commission felt motivated to take a position on it.
Mrs. Burton said they would table this item to the June 14, 2022, Utilities Commission
meeting when Mrs. Orcutt can be present.
6.

CHAIRMAN’S MATTERS

Mrs. Burton said the three (3) items under Member’s Matters are from Mrs. Orcutt so if no
one else on the Commission wants to discuss them then they will table these items to their
next meeting.
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Mr. Auwaerter made a motion to table those three (3) items.
the motion and it passed unanimously.
7.

Mr. Mucher seconded

MEMBER’S MATTERS
A)

Update on Progress Meeting the Requirements of SB712 – Clean
Waterways Act – Mr. Rob Bolton, Water and Sewer Director

This item was tabled to the June 14, 2022, Utilities Commission meeting.
B)

Update on Stormwater Outfalls – Mr. Matt Mitts, Public Work’s
Director

This item was tabled to the June 14, 2022, Utilities Commission meeting.
C)

Copper Pipe Corrosion Update – Rob Bolton, Water and Sewer
Director

This item was tabled to the June 14, 2022, Utilities Commission meeting.
Mr. Auwaerter asked with regards to the stormwater tax, what is going to be the annual
impact to the Utilities Fund.
Mr. Bolton said nothing. He explained that it would be a separate Enterprise Fund.
Mr. Auwaerter questioned so there was not going to be any stormwater assessment to any
of the Utility Fund properties.
Mr. Bolton said they would have the Water Plant site and the Wastewater Plant site. He
does not know the dollar amount.
Mr. Auwaerter questioned, but the City is getting ready to do their budget and they don’t
have any sense of what the dollar amount is.
Mr. Bolton said that he has not been given the number at this point.
Mr. Auwaerter asked when the consultants gave their presentation, did they give the
number of Equivalent Residential Units (ERU’s).
Mr. Bolton said they did not specifically give it to him. It is a separate Enterprise Fund.
Mr. Auwaerter said there has been low pressure on reclaimed water on the barrier island.
He has seen it in the Town of Indian River Shores properties and has heard complaints
from other constituents. He said that he was told by an irrigation technician who was
working on his property that he has seen it up and down the island. He asked Mr. Bolton
if he had any comments.
Mr. Bolton said they would see it in the area of Fred Tuerk Drive and they would normally
not see it as they go further south. He said it is a hydraulic issue associated with the line
that belongs to the Town of Indian River Shores that was converted to a water line. As
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demand increased over the years it created the issue. The City has done modifications over
the years by installing and upgrading the Indian River Shores tank to a holding tank and
repump facility. However, whenever they get into a drought condition like they are
currently in and everyone doubles their water demand, that is when they see problems. He
reported that they express this to the community leaders in each subdivision. He said they
discuss this in March of every year that they are going to have complaints in May because
that is when things start turning brown and people double the amount of water to try to
save their grass.
Mr. Auwaerter asked how does that communication get to the communities.
Mr. Bolton said when staff receives a call they then discuss the issue with the leaders of
the Home Owner Associations. He reported that the three (3) areas that normally call to
complain are, Park Shores, the Estuary and Bermuda Bay. He said that he has currently
only heard from Park Shores.
Mr. Auwaerter said that he lives in Ocean Colony.
Mr. Bolton said Ocean Colony has a problem internally with their system. They have very
small mains and they have very long run times on their irrigation system so it depends on
how they schedule the hours they could have higher pressure.
Mr. Auwaerter asked what are the hours of higher pressure.
Mr. Bolton said from 11:00 p.m. to 7:00 a.m. He explained that when they are not in a
drought condition they normally leave a reduced pressure from 7:00 a.m. to 11:00 a.m. so
people are able to work on their irrigation system. Currently they have not been able to do
that because they are having to move so much water up to John’s Island to refill the tank
that they suspended the normal times where they could test the irrigation systems for the
month of May.
Mr. Mucher asked what department is in charge of the stormwater utility.
Mr. Bolton answered the Public Works Department.
Mr. Auwaerter said there are three (3) Councilmembers in the audience today and this is a
question that he would be asking the City Council since it is going to be an assessment to
the utility.
Mr. Mooney asked what was the estimated assessment value.
Mrs. Burton said during the presentation they showed how it would be calculated, but they
did not give figures on the actual value dollar wise.
Mr. Auwaerter asked did the City Council say how much money they wanted to raise.
Mrs. Burton said that was not discussed.
Mr. Mucher thought the ERU went from $5.00 to a little over $7.00.
Mrs. Burton explained that was just an estimate.
4 05/10/22 Utilities Commission

Mr. Mucher thought that when Sebastian first got their utility the first thing they did was
that they bonded out the cash flow. He asked is there anything in the City’s Ordinances
that prevents the stormwater utility from bonding out the cash flow.
Ms. Flanigan reported that at this stage the City still needs to adopt the amended
Stormwater Assessment Ordinance, which would be going before the City Council on May
17, 2022. She noted that the City’s stormwater utility is heavily regulated by Florida Law
so if the City was to take that action it would only be if it was authorized explicitly by the
Florida Legislature.
8.

ADJOURNMENT

Mr. Auwaerter made a motion to adjourn today’s meeting at 10:04 a.m. Mr. Eggert
seconded the motion and it passed unanimously.
/sp
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City of Vero Beach
Departmental Correspondence

To:

Jane Burton, Chair, Utilities Commission

From:

Matthew T . Mitts, P.E. , Public Works Director /7 rri

Subject:

Continuing Discussion on the objections to the Florida Department
of Environmental Protection, Indian River Lagoon Basin
Management Action Plan

Date:

June 6, 2022

Background:

At the March 8, 2022 meeting of the utility commission, staff presented a summary
of objections to the Florida Department of Environmental Protection (FDEP) Basin
Management Action Plan (BMAP).
The BMAP is a method used by FDEP to allocate the cost and responsibility for
restoration of the Indian River Lagoon. The FDEP is failing to require all
stakeholders in the Lagoon watershed to meet their individual mandate. The result
is stakeholders such as the City are shouldering the costs and responsibilities for
restoration efforts while other stakeholders lag behind in their responsibilities with
no consequence. These policies have a cumulative impact to delay restoration of
the Lagoon and prevent cost effective measures from being implemented at large
scale among multiple stakeholders.
We are proposing three strategies to remedy the lack of enforcement by FDEP for
the Lagoon BMAP.
1) The Central Indian River Lagoon BMAP and other Lagoon BMAPs are
updated to specifically require individual stakeholders meet their mandates.
Sample language for amending the BMAP is provided .

Jane Burton, Chair, Utilities Commission
June 6, 2022
Objections to FDEP BMAP
Page 2

2) New legislation is proposed by the City to the legislative delegation for
Indian River County in 2022. This legislation would prescribe specific fines
for stakeholders failing to meet their individual mandate. Sample language
is attached.
3) City Council adopts resolution of support for proposed solutions.
Attachments:

•
•
•

Draft Amendment to Central Indian River Lagoon BMAP.
Draft Resolution of support with suggested changes to proposed to 2022
Legislative Delegation
Section 403.121 Florida Statutes - Enforcement; procedure; remedies

V:\ENGINEERING DRAWINGS\BMAP\2020 Allocations\FDEP Objections\June 14 2022 Utility Meeting\June 14
Util ityCom miss ion_B MAP Objection.docx

Suggested Amendment to CIRL BMAP:
From Page 39 of 202 of the CIRL BMAP

1.2.2. Milestones and Tracking Progress
The projects and activities in the BMAP are key to the overall goal of recovering seagrass in the lagoon.
The estimated benefits of these implemented activities are tracked to show stakeholder efforts by
determining a percentage towards the total required reductions to be achieved at each milestone.
Additionally, stakeholders provide DEP with reasonable assurance that they have a plan to achieve the
individually assigned reductions required in Chapter 2. Each stakeholder must meet their individually
assigned reductions . Stakeholders shall meet 35% of their required reductions by 2025, 70% by 2030,
and 100% by 2035. Stakeholders who fail to meet assigned reductions shall be subject to enforcement
action. Each Subparagraph 403.067(7)(a)6., F.S., indicates that an assessment of progress towards the

BMAP milestones shall be conducted every five years, and plan revisions made as appropriate. To meet
these requirements, DEP has established milestones for the years 2025, 2030, and 2035 . The percent
reductions in the milestones apply to the total BMAP required reductions, so as various entities
implement their projects, the overall milestones are also being met.
The following percent reduction goals are proposed for each milestone and may be adjusted as the
BMAP is adaptively managed through future phases:
5-year milestone in 2025: 35 % or 320,614 lbs/yr ofTN and 77,290 lbs/yr ofTP. Based on model
revisions, reset 10-year and 15-year milestones, as needed.
10-year milestone in 2030: 70 % or 641,228 lbs/yr ofTN and 154,580 lbs/yr ofTP .
15-year milestone in 2035: 100 % or 916,040 lbs/yr ofTN and 220,828 lbs/yr ofTP.
By the next milestone in 2025, at least 35 % of the TN and TP required reductions must be met. Figure
ES- 2 and Figure ES- 3 show the milestones as well as the cumulative TN and TP reductions over time as
projects are completed in each reporting period . The deadline established by this BMAP for achieving
the full load reductions is 2035, which is 22 years after the initial adoption of the 2013 BMAP.

RESOLUTION NO. 2022A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF VERO BEACH, FLORIDA, RECOGNIZING THE CITY'S
DEDICATED EFFORTS AND COMPLIANCE WITH THE
CENTRAL
INDIAN
RIVER
LAGOON
BASIN
MANAGEMENT ACTION PLAN FOR WATER QUALITY
RESTORATION;
REQUESTING
THE
FLORIDA
DEPARTMENT OF ENVIRONMENTAL PROTECTION TO
INCREASE ITS ENFORCEMENT EFFORTS FOR WATER
QUALITY RESTORATION OF THE INDIAN RIVER
LAGOON; DIRECTING THE CITY CLERK TO FORWARD
TIDS RESOLUTION TO THE FLORIDA DEPARTMENT OF
ENVIRONMENTAL
PROTECTION
AND
THE
LEGISLATIVE DELEGATION FOR INDIAN RIVER
COUNTY; AND PROVIDING FOR AN EFFECTIVE DATE.
WHEREAS, the Florida Department of Environmental Protection ("FDEP") is the lead
agency for the State of Florida for environmental management and stewardship, protecting air,
water, and land, pursuant to § 403.067, Florida Statutes, and shall coordinate with local
governments in preserving and restoring wateiways; and,
WHEREAS, FDEP has found that excessive nutrients present in waterways, including of
phosphorus and nitrogen, derived from natural and human-made sources, may result in harmful
algal blooms, nuisance aquatic weeds, and can cause human health problems, fish kills, and deaths
of manatees and other marine life from loss of seagrass; and
WHEREAS, a total maximum daily load ("TMDL"), which must be adopted by rule, is a
scientific determination of the maximum amount of a given pollutant that can be absorbed by a
waterbody and still meet water quality standards; and
WHEREAS, FDEP is required to establish TMDLs for impaired waterbodies under the
federal Clean Water Act and§ 403.067, Florida Statutes, and Basin Management Action Plans
("BMAPs") are the primary mechanism used to achieve water quality restoration; and,
WHEREAS, BMAPs are plans that address the entire pollution load, including point and
nonpoint discharges, for a watershed such as the Indian River Lagoon; and,
WHEREAS, the Central Indian River Lagoon subbasin ("Central IRL") is located in
Brevard, Indian River, and St. Lucie counties, which comprises the Central IRL BMAP; and,

WHEREAS, the City Council finds that the surface waters in the Central IRL sub basin are
designated as Class II and Class III waters, with water quality for Class II waters intended to have
suitable water quality for shellfish propagation or harvesting, and Class III waters which are meant
to be suitable for recreational use and for the propagation and maintenance of a healthy, wellbalanced population of fish and wildlife, pursuant to Chapter 62-302, Florida Administrative Code;
and,
WHEREAS, the City Council of Vero Beach recognizes that the City plays an important
role in the restoration of the Indian River Lagoon, as a stakeholder to the Central IRL BMAP,
which comprises approximately 316,218 acres, of which Zone B consists of 68,937 acres, and the
City containing 8,544 acres of Zone B; and
WHEREAS, the City Council finds that Vero Beach therefore consists of 3% of the
Central lRL and 12% of Zone B of the Central IRL BMAP; and,
WHEREAS, the Central IRL BMAP was adopted in 2013, which was superseded by Final
Order in Febmary 2021, and all requirements of the BMAP are enforceable as of Febmary 17,
2021; and,
WHEREAS, the Central IRL BMAP requires stakeholders to meet 35% of the target
reduction milestone to be completed by the year 2025; 65% reduction by the year 2030; and 100%
reduction by the year 2035 ; and,
WHEREAS, with its current and proposed projects, the City Council finds that Vero Beach
will meet and exceed its water quality restoration efforts by reducing nutrient loading into the
Central IRL, as required by the Central IRL BMAP adopted in Febrnary 2021, for its 2025, 2030,
and 2035 targets; and,
WHEREAS, the City has prioritized the restoration of the Indian River Lagoon through a
series of nutrient-loading reduction projects, including stormwater management projects, Septic
Tank Effluent Pump (STEP) Systems, reuse reduction due to main canal pump station, and other
projects that reduce nutrient loading into the central IRL by a projected 143% by 2035, far
exceeding BMAP milestones; and
WHEREAS, the City Council finds, that based on the current available data, many
stakeholders to Central IRL BMAP will not meet the mandatory 35% reduction of nutrient loading
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into the Indian River Lagoon by 2025 or other future targets, thus unde1mining the water quality
restoration efforts made by other stakeholders, including the City; and,

WHEREAS, based on the current FDEP policy, even where stakeholders do not meet the
2025 target of 35% reduction, FDEP will still consider 2025 target to be met for all stakeholders,
where collectively reduction goal is being met; and,

WHEREAS, the City Council finds that, although BMAPS are legally enforceable under
Florida law under§ 403 .067, FDEP has not legally enforced any of BMAP standards against any
polluter or stakeholder not meeting mandatory reductions, and amendments to § 403.121, would
be helpful and beneficial to the public; and,

WHEREAS, FDEP has indicated that it will incorporate BMAP projects into its nutrient
loading model, which should be completed in an equitable and accurate manner; and,

WHEREAS , the City Council finds that the most equitable policy for incorporating or
calibrating the model used in Central IRL BMAP is to allocate credits to individual stakeholders,
and to enforce BMAP compliance individually against stakeholders not meeting or not projected
to meet enforcement standards; and,

WHEREAS, the City Council finds that there is a need, in the interest of the public health,
safety, and welfare, for increased enforcement of Central IRL BMAP, and that FDEP enforcement
of BMAP is in the best interests of the health, safety, and welfare of the citizens of Vero Beach,

NOW, THEREFORE, BE IT RESOLVED BY THE CITY COUNCIL OF THE CITY
OF VERO BEACH, FLORIDA, AS FOLLOWS:
Section 1 - Adoption of "Whereas" clauses.
The foregoing "Whereas" clauses are hereby adopted and incorporated herein as fmming
the legislative findings, purpose, and intent of this Resolution.

Section 2 - Recognizing the Citv of Vero Beach's Water Quality Restoration Efforts in
Compliance with the Central Indian River Lagoon Basin Management Action Plan.
The City Council of the City of Vero Beach hereby recognizes the City's water quality
restoration efforts, which are projected to meet and exceed the nutrient reductions required by the
Central IRL BMAP in 2025, 2030, and 2035 , and commends these efforts of the City to improve
the water quality of the Indian River Lagoon.

Section 3 - Support for Amendment of Florida Statutes to Increase Enforcement of Central
Indian River Lagoon Basin Management Action Plan.
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The City Council of the City of Vero Beach hereby expresses support for the increased
enforcement of the Central Indian River Lagoon BMAP by the Florida Department of
Enviromnental Protection, pursuant to Section 403.067, Florida Statutes. Specifically, the City
Council of Vero Beach urges the Florida Legislature to address any deficiencies in the enforcement
of BMAP violations, including by directly enforcing the BMAP against stakeholders committing
violations, and urges the adoption of statutory language similar to the language attached in
Appendix 1 to this Resolution, or other statutory language to accomplish increased enforcement
of the Central Indian River Lagoon BMAP by the FDEP.

Section 4 - Transmittal of Resolution Upon City Council Approval.
Upon approval of this Resolution and Appendix, the adopted Resolution shall be forwarded
to the Indian River County Legislative Delegation, the Florida Department of Environmental
Protection, and any other interested stakeholders and parties to the Central Indian River Lagoon
Basin Management Action Plan.

Section 4 - Effective Date.
This Resolution shall become effective upon final adoption by the City Council.

***************************************
This Resolution was heard on the _ _ day of _ _ _ _ _ _ _ 2022, at which time it
was

moved

for

adoption

by

Councilmember

,

seconded

Councilmember _ _ _ _ _ _ _ _ _, and adopted by the following vote :
Mayor Robert Brackett
Vice-Mayor Rey Neville
Councilmember Honey Minuse
Councilmember Bob McCabe
Councilmember John E . Cotugno

CITY COUNCIL:
CITY OF VERO BEACH, FLORIDA

ATTEST:

By: _ _ _ _ _ _ _ _ __
Robert Brackett
Mayor

Tammy K. Bursick
City Clerk
4

by

(Seal)

Date: - - - - - - - -

STA TE OF FLORIDA
COUNTY OF INDIAN RIVER
The foregoing instrument was acknowledged before me by means of physical presence
online notarization this _ _ _ day of _ _ _ _ _ 2022, by Robert Brackett, the
Mayor, and attested by Tammy K. Bursick, the City Clerk, of the City of Vero Beach, Florida.
Both are personally known to me.
Sign: _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
Notaiy Public, State of Florida at Large
Print Name: - - - - - - - - - Notary Commission No.: _ _ _ __
My Commission Expires: - - - - -

Seal:

ADMINISTRATIVE REVIEW
(For Internal Use Only-Sec. 2-77 COVB Code)

Approved as to form and legal
Sufficiency for COVB:

Approved as conforming to municipal
policy:

Jenny M. Flanigan
Assistant City Attorney

Monte K. Falls, P.E.
City Manager

Approved as to technical requirements:

Approved as to technical requirements:

Matthew T. Mitts, P.E.
Director, Public Works

Robert J. Bolton, P .E.
Director, Water and Sewer
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APPENDIX TO RESOLUTION NO. 2022 - _ _

Florida Statute§ 403.121.
The [Florida Department of Environmental Protection] shall have the following judicial and
administrative remedies available to it for violations of this chapter, as specified in s. 403 .161 ( 1).
For the Indian River Lagoon watershed area, the [Florida] Depmiment [of Environmental
Protection] considers failure to comply with Total Maximum Daily Load ("TMDL") reductions
established by the Department pursuant to§ 403.067, to be a violation of law under§ 403.161(1).
The Department shall assess a penalty of $250.00 plus $0.10 per pound for each pound of excess
nitrogen and $0.30 per pound for each pound of excess phosphorous, accruing daily, to each
stakeholder failing to meet required TMDL reductions. The Department shall also have all judicial
and administrative remedies available to it under § 403 .121, to prosecute violations.

Fla. Stat. § 403.121
Section 403.121 - Enforcement; procedure; remedies

The department shall have the following judicial and administrative remedies available to it
for violations of this chapter, as specified ins. 403 . I 61 (1 ).
(1) Judicial remedies:

(a) The department may institute a civil action in a court of competent jurisdiction to

establish liability and to recover damages for any injury to the air, waters, or property,
including animal, plant, and aquatic life, of the state caused by any violation.

(b) The department may institute a civil action in a court of competent jurisdiction to
impose and to recover a civil penalty for each violation in an amount of not more than
$15,000 per offense. However, the court may receive evidence in mitigation. Each day
during any portion of which such violation occurs constitutes a separate offense.
(c) Except as provided in paragraph (2)(c), it is not a defense to. or ground for dismissal

of, these judicial remedies for damages and civil penalties that the department has failed
to exhaust its administrative remedies, has failed to serve a notice of violation, or has
failed to hold an administrative hearing before the institution of a civil action.
(2) Administrative remedies:
(a) The department may instih1te an administrative proceeding to establish liability and to

recover damages for any injmy to the air, waters, or property, including animal , plant, or
aquatic life, of the state caused by any violation. The department may order that the
violator pay a specified sum as damages to the state. Judgment for the amount of damages
detennined by the department may be entered in any court having jurisdiction thereof and
may be enforced as any other judgment.
(b) If the depai1ment has reason to believe a violation has occurred, it may institute an
administrative proceeding to order the prevention, abatement, or control of the conditions
creating the violation or other appropriate corrective action. Except for violations
involving hazardous wastes, asbestos, or underground injection, the department shall
proceed administratively in all cases in which the deparh11ent seeks adminish·ative
penalties that do not exceed $50,000 per assessment as ca_lc_ulate_dj n_ac_c_ocdance with_
subsections (3), (4), (5), (6), and (7). Pursuant to 42 U.S.C. s. 300g-2, the administrative
penalty assessed pursuant to subsection (3), subsection (4), or subsection (5) against a
public water system serving a population of more than I 0,000 may not be less than $1,000
per day per violation. The department may not impose administrative penalties in excess
of $50,000 in a notice of violation. The department may not have more than one notice of
violation seeking administrative penalties pending against the same pai1y at the same time
unless the violations occurred at a different site or the violations were discovered by the
department subsequent to the filing of a previous notice of violation.

casetext

Section 403.121 - Enforcement; procedure; remedies

Fla . Stat. § 403 .121

(c) An administrative proceeding shall be instituted by the department's serving of a

written notice of violation upon the alleged violator by certified mail. If the department is
unable to effect service by certified mail, the notice of violation may be hand delivered or
personally served in accordance with chapter 48 . The notice shall specify the law, rule,
regulation, permit, certification, or order of the depmiment alleged to be violated and the
facts alleged to constitute a violation thereof. An order for conective action, penalty
assessment, or damages may be included with the notice. When the department is seeking
to impose an administrative penalty for any violation by issuing a notice of violation, any
corrective action needed to correct the violation or damages caused by the violation must
be pursued in the notice of violation or they are waived. However, an order is not effective
until after service and an administrative hearing, if requested within 20 days after service.
Failure to request an administrative hearing within this time period constitutes a waiver
thereof, unless the respondent files a written notice with the department within this time
period opting out of the administrative process initiated by the department to impose
administrative penalties. Any respondent choosing to opt out of the administrative process
initiated by the department in an action that seeks the imposition of administrative
penalties must file a written notice with the department within 20 days after service of the
notice of violation opting out of the administrative process. A respondent's decision to opt
out of the administrative process does not preclude the depmiment from initiating a state
court action seeking injunctive relief, damages, and the judicial imposition of civil
penalties.
(d) If a person timely files a petition challenging a notice of violation, that person will
thereafter be referred to as the respondent. The hearing requested by the respondent shall
be held within 180 days after the department has referred the initial petition to the

Division of Administrative Hearings unless the parties agree to a later date. The
department has the burden of proving with the preponderance of the evid ence that the
respondent is responsible for the violation . Administrative penalties should not be
imposed unless the department satisfies that burden. Following the close of the hearing,
the administrative law judge shall issue a final order on all matters, including the
imposition of an administrative penalty. When the department seeks to enforce that
portion of a final order imposing administrative penalties pursuant to s. 120.69, the
respondent may not assert as a defense the inappropriateness of the administrative
remedy. The department retains its fin al-order authority in all administrative actions that
do not request the imposition of administrative penalties.
(e) After filing a petition requesting a formal hearing in response to a notice of violation

in which the depmiment imposes an administrative penalty, a respondent may request that
a private mediator be appointed to mediate the dispute by contacting the Florida Conflict
Resolution Consortium within IO days after receipt of the initial order from the
administrative law judge. The Florida Conflict Resolution Consortium shall pay all of the
costs of the mediator and for up to 8 hours of the mediator's time per case at $150 per
hour. Upon notice from the respondent, the Florida Conflict Resolution Consortium shall
provide to the respondent a panel of possible mediators from the area in which the hearing
on the petition would be heard. The respondent shall select the mediator and notify the
Florida Conflict Resolution Consortium of the selection within 15 days of receipt of the
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proposed panel of mediators. The Florida Conflict Resolution Consortium shall provide
all of the administrative support for the mediation process. The mediation must be
completed at least 15 days before the final hearing date set by the administrative law
judge.
(t) In any administrative proceeding brought by the department , the prevailing party shall
recover all costs as provided in ss. 57.041 and 57.071. The costs must be included in the
final order. The respondent is the prevailing party when an order is entered awarding no
penalties to the department and such order has not been reversed on appeal or the time for
seeking judicial review has expired. The respondent is entitled to an award of attorney
fees if the administrative law judge determines that the notice of violation issued by the
department seeking the imposition of administrative penalties was not substantially
justified as defined in s. 57.111(3)( e). An award of attorney fees as provided by this
subsection may not exceed $15,000.
(g)[As amended by 2020 Fla. Laws, ch. 158,s 17] This section does not prevent any
other legal or administrative action in accordance with law and does not limit the
depaiiment's authority provided in ss. 403 .131, 403 .141 , and this section to judicially
pursue injunctive relief. When the department exercises its authority to judicially pursue
injunctive relief, penalties in any amount up to the statutory maximum sought by the
depaiiment must be pursued as part of the state court action and not by initiating a
separate administrative proceeding. The department retains the authority to judicially
pursue penalties in excess of $50,000 for violations not specifically included in the
administrative penalty schedule, or for multiple or multiday violations alleged to exceed a
total of$50,000 . The department also retains the authority provided in ss. 403.131 ,
403.141, and this section to judicially pursue injunctive relief and damages, if a notice of
violation seeking the imposition of administrative penalties has not been issued. The
department has the authority to enter into a settlement, either before or after initiating a
notice of violation, and the settlement may include a penalty amount different from the
administrative penalty schedule. Any case filed in state comi because it is alleged to
exceed a total of $50,000 in penalties may be settled in the court action for less than
$50,000.
(g)[As amended by 2020 Fla. Laws, ch. 150,s 21] This subsection does not prevent any
other legal or administrative action in accordance with law and does not limit the
department's authority provided ins. 403.131 , s. 403.141, and this section to judicially
pursue injunctive relief. When the department exercises its authority to judicially pursue
injunctive relief, penalties in any amount up to the statutory maximum sought by the
depa1iment must be pursued as part of the state court action and not by initiating a
separate administrative proceeding. The department retains the authority to judicially
pursue penalties in excess of $50,000 for violations not specifically included in the
administrative penalty schedule, or for multiple or multiday violations alleged to exceed a
total of $50,000 . The department also retains the authority provided in ss. 403.131 ,
403 .141 , and this section to judicially pursue injunctive relief and damages , if a notice of
violation seeking the imposition of administrative penalties has not been issued. The
department has the authority to enter into a settlement, before or after initiating a notice of
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violation, and the settlement may include a penalty amount different from the
administrative penalty schedule. Any case filed in state court because it is alleged to
exceed a total of $50,000 in penalties may be settled in the court action for less than
$50,000.
(h) Chapter 120 applies to any administrative action taken by the department or any

delegated program pursuing administrative penalties in accordance with this section.
(3) Except for violations involving hazardous wastes, asbestos, or underground injection,

administrative penalties must be calculated according to the following schedule:
(a) For a drinking water contamination violation, the department shall assess a penalty of
$3,000 for a Maximum Containment Level (MCL) violation; plus$ 1,500 if the violation
is for a primary inorganic, organic, or radiological Maximum Contaminant Level or it is a
fecal coliform bacteria violation; plus $1,500 if the violation occurs at a conununity water
system; and plus $1,500 if any Maximum Contaminant Level is exceeded by more than
100 percent. For failure to obtain a clearance letter before placing a drinking water system
into service when the system would not have been eligible for clearance, the department
shall assess a penalty of $4,500.
(b) For failure to obtain a required wastewater pem1it, other than a permit required for

surface water discharge, the department shall assess a penalty of $2,000. For a domestic or
industrial wastewater violation not involving a surface water or groundwater quality
violation, the department shall assess a penalty of $4,000 for an unpermitted or
unauthorized discharge or effluent-limitation exceedance or for failure to comply withs.
403 .061(14) ors. 403.086(7) or rules adopted thereunder. For an unpermitted or
unauthorized discharge or effluent-limitation exceedance that resulted in a surface water
or groundwater quality violation, the department shall assess a penalty of $10,000. Each
day the cause of an unauthorized discharge of domestic wastewater is not addressed
constitutes a separate offense.
(c) For a dredge and fill or stormwater violation, the depa11ment shall assess a penalty of
$1,500 for unpermitted or unauthorized dredging or filling or unauthorized construction of
a stormwater management system against the person or persons responsible for the illegal
dredging or filling, or unauthorized construction of a stonmvater management system plus
$3,000 if the dredging or filling occurs in an aquatic preserve, an Outstand ing Florida
Water, a conservation easement, or a Class I or Class II surface water, plus $1 ,500 if the
area dredged or filled is greater than one-quarter acre but less than or equal to one-half
acre, and plus $1 ,500 if the area dredged or filled is greater than one-half acre but less
than or equal to one acre. The administrative penalty schedule does not apply to a dredge
and fill violation if the area dredged or filled exceeds one acre. The department retains the
authority to seek the judicial imposition of civil penalties for all dredge and fill violations
involving more than one acre. The department shall assess a penalty of $4,500 for the
failure to complete required mitigation, failure to record a required conservation
easement, or for a water quality violation resulting from dredging or filling activities,
stonnwater construction activities or failure of a stormwater treatment facility. For
stormwater management systems serving less than 5 acres, the department shall assess a
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penalty of $3,000 for the failure to properly or timely construct a stonnwater management
system. In addition to the penalties authorized in this subsection, the department shall
assess a penalty of $7,500 per violation against the contractor or agent of the owner or
tenant that conducts unpermitted or unauthorized dredging or filling. For purposes of this
paragraph, the preparation or signing of a pem1it application by a person currently
licensed under chapter 4 71 to practice as a professional engineer does not make that
person an agent of the owner or tenant.
(d) For mangrove trimming or alteration violations, the department shall assess a penalty

of $7,500 per violation against the contractor or agent of the owner or tenant that conducts
mangrove trimming or alteration without a permit as required bys. 403.9328. For
purposes of this paragraph, the preparation or signing of a permit application by a person
currently licensed under chapter 4 71 to practice as a professional engineer does not make
that person an agent of the owner or tenant.
(e) For solid waste violations, the department shall assess a penalty of $3,000 for the

unpermitted or unauthorized disposal or storage of solid waste; plus $1,000 if the solid
waste is Class I or Class III (excluding yard trash) or if the solid waste is construction and
demolition debris in excess of 20 cubic yards, plus $1,500 if the waste is disposed of or
stored in any natural or artificial body of water or within 500 feet of a potable water well,
plus $1 ,500 if the waste contains PCB at a concentration of 50 parts per million or greater;
untreated biomedical waste; friable asbestos greater than 1 cubic meter which is not
wetted, bagged, and covered; used oil greater than 25 gallons; or 10 or more lead acid
batteries. The department shall assess a penalty of $4,500 for failure to properly maintain
leachate control; unauthorized burning; failure to have a trained spotter on duty at the
working face when accepting waste; or failure to provide access control for three
consecutive inspections. The department shall assess a penalty of $3,000 for failure to
construct or maintain a required stonnwater management system.
(f) For an air emission violation, the department shall assess a penalty of $1,500 for an

unpermitted or unauthorized air emission or an air-emission-permit exceedance, plus
$4,500 if the emission was from a major source and the source was major for the pollutant

in violation; plus $1,500 if the emission was more than 150 percent of the allowable level.
(g) For storage tank system and petroleum contamination violations, the department shall

assess a penalty of $7,500 for failure to empty a damaged storage system as necessary to
ensure that a release does not occur until repairs to the storage system are completed;
when a release has occurred from that storage tank system; for failure to timely recover
free product; or for failure to conduct remediation or monitoring activities until a nofurther-action or site-rehabilitation completion order has been issued. The department
shall assess a penalty of $4,500 for failure to timely upgrade a storage tank system. The
department shall assess a penalty of $3 ,000 for failure to conduct or maintain required
release detection; failure to timely investigate a suspected release from a storage system;
depositing motor fuel into an umegistered storage tank system; failure to timely assess or
remediate petroleum contamination; or failure to properly install a storage tank system.
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The department shall assess a penalty of $ 1,500 for failure to properly operate, maintain,
or close a storage tank system.
(4) In an administrative proceeding, in addition to the penalties that may be assessed under
subsection (3), the deparhnent shall assess administrative penalties according to the
following schedule:
(a) For failure to satisfy financial responsibility requirements or for violation of s.
377.371(1 ), $7,500.
(b) For failure to install, maintain, or use a required pollution control system or device,
$6,000.

(c) For failure to obtain a required permit before construction or modification, $4,500.
(d) For failure to conduct required monitoring or testing; failure to conduct required
release detection; or failure to construct in compliance with a pennit, $3,000.

(e) For failure to maintain required staff to respond to emergencies; failure to conduct
required training; failure to prepare, maintain, or update required contingency plans;
failure to adequately respond to emergencies to bring an emergency situation under
control; or failure to submit required notification to the department, $1 ,500 .
(f) Except as provided in subsection (2) with respect to public water systems serving a
population of more than 10,000, for failure to prepare, submit, maintain, or use required
reports or other required documentation, $750.

(5) Except as provided in subsection (2) with respect to public water systems serving a
population of more than 10,000, for failure to comply with any other departmental
regulatory statute or rule requirement not otherwise identified in this section, the depa1iment
may assess a penalty of $1,000.

(6) For each additional day during which a violation occurs, the adminish·ative penalties in
subsections (3)-(5) may be assessed per day per violation.
(7) The history of noncompliance of the violator for any previous violation resulting in an
executed consent order, but not including a consent order entered into without a finding of
violation, or resulting in a final order or judgment after the effective date of this law
involving the imposition of $3,000 or more in penalties shall be taken into consideration in
the following manner:

(a) One previous such violation within 5 years before the filing of the notice of violation
will result in a 25-percent per day increase in the scheduled administrative penalty.

(b) Two previous such violations within 5 years before the filing of the notice of violation
will result in a SO-percent per day increase in the scheduled administrative penalty.

(c) Three or more previous such violations within 5 years before the filing of the notice of
violation will result in a 100-percent per day increase in the scheduled administrative
penalty.
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(8) The direct economic benefit gained by the violator from the violation, where

consideration of economic benefit is provided by Florida law or required by federal law as
part of a federally delegated or approved program, must be added to the scheduled
administrative penalty. The total administrative penalty, including any economic benefit
added to the scheduled administrative pei1alty, may not exceed $15,000.
(9) The administrative penalties assessed for any particular violation may not exceed

$10,000 against any one violator, unless the violator has a hist01y of noncompliance, the
economic benefit of the violation as described in subsection (8) exceeds $10,000, or there
are multiday violations. The total administrative penalties may not exceed $50,000 per
assessment for all violations attributable to a specific person in the notice of violation.
(10) The administrative law judge may receive evidence in mitigation. The penalties

identified in subsections (3)-(5) may be reduced up to 50 percent by the administrative law
judge for mitigating circumstances, including good faith efforts to comply before or after
discovery of the violations by the department. Upon an affirmative finding that the violation
was caused by circumstances beyond the reasonable control of the respondent and could not
have been prevented by respondent's due diligence, the administrative law judge may
further reduce the penalty.
(11) Penalties collected pursuant to this section shall be deposited into the Water Quality

Assurance Trust Fund or other trnst fund designated by statute and shall be used to fund the
restoration of ecosystems, or polluted areas of the state, as defined by the department, to
their condition before pollution occurred. The Florida Conflict Resolution Consortium may
use a portion of the fund to administer the mediation process provided in paragraph (2)( e)
and to contract with private mediators for administrative penalty cases.
(12) The purpose of the administrative penalty schedule and process is to provide a more

predictable and efficient manner for individuals and businesses to resolve relatively minor
environmental disputes. Subsections (3)-(7) may not be construed as limiting a state comi in
the assessment of damages . The administrative penalty schedule does not apply to the
judicial imposition of civil penalties in state court as provided in this section.
Fla. Stat. § 403.121

Amended by 2020 Fla. Laws, ch. 158,s 17, eff. 7/1/2020.
Amended by 2020 Fla. Laws, ch. 150,s 21, eff. 7/ 1/2020.
Amended by 2015SPA Fla. Laws, ch. 229,s 71 , eff. 7/ J/2015 .
s. 13, ch. 67-436; ss. 26, 35, ch. 69-106; s. 1, ch. 70-114; s. 1, ch. 70-139; s. 349, ch. 71 136; s. 112, ch. 71-355; s. 1, ch. 72-286; s. 138, ch . 77-104; s. l , ch. 77-117; s. 14, ch. 7895; s. 263, ch. 81-259; s. 3, ch. 90-82; s. 61, ch. 96-321; s.2, ch. 2001-258; s.2, ch. 2002165; ss.43, 44, 76, ch. 2004-269; s.15, ch. 2004-381.
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